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Business Rates Review: Call for Evidence – September 2020
About the MA
[bookmark: _GoBack]The Museums Association (MA) is a membership organisation representing and supporting museums and people who work with them throughout the UK. Our membership of over 12,000 includes all types of museums, from small volunteer-run local museums to large national institutions and people working in all types of roles from directors to trainees. Founded in 1889, the MA was the world’s first professional body for museums. We lead thinking in UK museums with initiatives such as Empowering Collections and Museums Change Lives, and provide £1.3m per year of funding for museum projects via our Esmée Fairbairn Collections Fund. For more information about the Museums Association, see our website: http://www.museumsassociation.org/home
Responses to questions:
Section 3.1 Reliefs 
1. This response is primarily in relation to reliefs for museums but is equally applicable to any charity occupation. The question itself has a number of elements which are dealt with separately below. Before being able to answer the questions of how well the reliefs deliver outcomes and satisfy the principle of good tax design it is first necessary to consider which reliefs are relevant. 

Applicable reliefs

a. Charitable Relief  - This is the principle relief of concern to the museum sector. The eligibility for the relief is based on a property being wholly or mainly used for charitable purposes. However the legislation gives no definition of: charitable purposes; use; and how to measure “wholly or mainly”. 
b. Non-profit Making Organisation Relief  - This is the second most important relief for museums. This relief is dwindling as billing authorities are prioritising other spending over granting such reliefs, especially to bodies already receiving 80% charitable relief. Whilst it is appreciated that this is a matter for local government discretion the lack of any consistency on the setting of policy for such reliefs is a challenge for any museum or other charity when looking at medium to long term planning, especially if the museum occupies properties in different local authority areas.   
c. Retail Discount - Museums have been added to the Retail Hospitality and Leisure property definition for relief for 2020/21 giving 100% relief, previous retail reliefs have not included museums or other leisure attractions likely to be occupied by charities and so has not previously been of benefit and at present there is no guidance on whether this relief will be of relevance to museums in the future.
d. Small Business Rates Relief – Charities are not eligible if they are already receiving charitable relief. Therefore a museum with a Rateable Value of less than £14,400 receives less relief than a commercial occupier would obtain. However many museums, in common with charities generally, have trading subsidiaries. Those subsidiaries may be liable for rates on shops or cafes and so may be eligible for Small Business Rates Relief.
e. Empty Property Relief, i.e. 3 months of no empty property rates when first vacated is not normally applicable to museums. Vacant properties held by a charity are not liable for rates if, when next occupied, the property will be occupied wholly or mainly for charitable purposes. There are however other ramifications for museums and charities which will be considered below.
f. Rural Relief is not applicable, but perhaps should be extended to include museums.


Intended Outcomes and Proposed Changes

The following responses are based on the stated intentions in Appendix A to the consultation paper. 

a) Charitable Relief  - The stated intention is to support the charity sector and it is very effective in achieving this. However there is now a reduced certainty that this relief will be granted. There have been recent cases regarding the occupation of properties by charities where it has been claimed that the properties are not wholly or mainly used for charitable purposes and relief is being denied or withdrawn. Some councils have opted to use revenue as the principle test for determining whether the use is wholly or mainly for charitable purposes. Arguably this follows the House of Lords case of Oxfam v Birmingham City Council. However in that case the only use of the property was retailing, the question being which of the retail streams qualified as being charitable purposes and the proportion of use was equated to the respective income for each stream. The HL held that the shops were not wholly or mainly occupied for charitable purposes because the only income stream held to be a charitable purpose was the sale of goods linked to overseas charitable projects. Following that case the law was changed so that sale of donated goods was defined as a charitable purpose which has the effect of reversing the HL decision and making the occupation of charity shops eligible for relief. To apply income as being a reliable test of use where there are different activities within the property is to unfairly discriminate against the charitable uses which, by their nature will be less commercially oriented. In the case of museums many are dependent on income from shops, cafes, weddings, conferences, filming and other commercial income to be able to fund the charitable activity. Therefore the use of a small part of the property for commercial uses may generate more income than all of the other charitable uses in the remainder of the property. Other measures of use have been considered and in the case of Kenya Aid Programme v Sheffield City Council the council used the efficiency of the charities use of the property as a measure claiming that more efficient use of the space would require less than 50% of the space. The current lack of clear guidance is a source for concern. The understandable concern by councils that rates income is being lost due to this relief being granted incorrectly. However this is counter-productive. If charities are to be self-financing then they need to be able to raise funds by maximising the potential of the properties they occupy. If as a result the Charitable Relief is removed then the charity may be worse off than if there was no commercial activity, but this then calls into question the viability of the museum. If the charity restricts its non-charitable activities, to avoid the loss of relief, it will either be unable to fund its charitable objectives or be more reliant on grants and support from government sources. The system should therefore be altered to provide greater clarity either by removal of the requirement that the property be wholly or mainly used for charitable purposes or by extending the definition of charitable purposes to include all activities intended to generate income which will be used to support the charitable objectives in the same way as the law was amended following the Oxfam case to define the sale of donated goods as a charitable purpose.
b) Non-profit Making Organisation Relief, since 2013 when local government funding was radically amended there has been a steady decline in the number of local authorities willing or able to provide this support for charities and other non-profit organisations. Whilst we are not able to provide detailed statistics on this we are aware of councils the length and breadth of England who previously provided up to 20% relief, reducing the liability for charitable occupiers to Nil. We are aware that the number of councils providing this relief has been reducing year by year since 2013 thereby significantly increasing the liability for the museums with only 1 years notice.  Because the relief is determined at a local level  there is no certainty of where and when relief will be given and differing criteria will mean that a museum may be eligible for some relief in one billing authority area but not another. There is also the potential that the local policy will be amended with relief being withdrawn so that long term planning must now assume that there will be no discretionary relief, which may threaten the viability of the museum. The lack of any common set of rules, and the potential for those rules to be altered from year to year makes budgeting for future years uncertain. Targeting is also an issue because it falls on the ratepayer to make the request of the council and to try to determine, with limited guidance, what criteria they are required to fulfil for eligibility. There should be a more consistent approach based on central guidance to remove the uncertainty, lack of certainty and clarity is not in accord with the principles of good tax design.
c) Retail Discount the 100% allowance for 2020/21 has been extremely helpful in off-setting a small part of the losses due to closure of museums from 23rd March onwards. It is too early to say if the museum visitor numbers and income will recover in 2021, however this relief was only of benefit because it exceeded the 80% Charitable Relief, based on the worked examples for application of the relief given in MHCLG guidance then a relief of less than 80% will not affect the liability of charities. Therefore if this relief is to be repeated in following years the relief should be applied to the balance of the liability after the mandatory charitable relief has been applied.
d) Small Business Rates Relief this relief is said to be targeted to small businesses but in fact is targeted to small properties where the occupier has no other property. This is not an accurate measure of the size of a business. The fact that charities receiving charitable relief cannot claim this relief is inequitable with profit making businesses receiving greater reliefs than charities.. Therefore charities should be able to opt for either charitable relief or Small Business Rates Relief.
e) Empty Property Relief further comments will be made in respect of this relief in answer to question 5 below.
f) Rural Relief whilst the majority of museums are not located in designated rural areas covered by this relief the presence of a museum close to rural communities will have a positive impact on the rural economy and will boost visitor numbers to the area with beneficial impacts on other local businesses as well as direct job creation. Therefore adding museums to the list of eligible businesses would help support the local community.
Due to the number of reliefs and the conflicts between reliefs and complexity of determining eligibility the system would be improved if there was greater clarity of how the reliefs interact and how eligibility is measured.

2. The targeting of reliefs is primarily a matter for the billing authorities issuing the bills. The authorities are dependent upon accurate information in the rating list and also accurate details about the ratepayer and in the case of Charitable Relief, accurate and correctly interpreted, information about the use of the property. Inaccuracies in the rating list can hamper proper targeting. For example Fulham Palace Trust occupy the majority of the ground floor and some of the first floor, as well as the gardens and ancillary buildings, of Fulham Palace as a museum. However the entries in the rating list describe the various assessments covering the museum as offices. Therefore there was difficulty in having the Retail relief applied to the assessments. In the first instance the billing authority had not granted the relief, which does not apply to office use. It was necessary for Fulham Palace Trust to obtain professional advice on whether or not they were eligible and on how to word their application for the relief. 

If it is necessary for the ratepayer to apply for the relief then the ratepayer needs to know what reliefs are available, the eligibility criteria and how those criteria are applied before the claim can be made. Information on reliefs is not widely known or understood putting the ratepayer at a disadvantage. 

The number and complexity of reliefs has increased steadily since the introduction of the National Non Domestic Rates system and this proliferation of reliefs creates confusion for both the billing authorities and ratepayers. 

3. Only a small minority of museums are subject to leases. Those which are often pay low or nominal levels of rent. The application of Charitable Relief (which has been part of the tax regime for many decades) and other reliefs therefore have no impact on rents or the wider property market for this sector. However if the Charitable Relief is removed or reduced it may well affect the viability of the museum causing the closure of the museum and termination of any lease. Funding for new buildings or extension and renovations of existing museums is dependent on grants, principally from National Lottery Heritage Fund. Applications for grants are accompanied by large amounts of supporting evidence including evidence of sustainability. The impact of Charitable and other reliefs is that there is a stronger argument in favour of sustainability. The loss of these reliefs would therefore endanger vital funding.

4. With respect to reliefs and exemptions the principle requirement is clarity and consistency. This is best achieved by having a uniform set of reliefs and exemptions that apply across England and which are not liable to change from authority to authority or from year to year. Therefore whilst we believe that the local authorities’ voices should be heard by central government when setting the reliefs and exemptions there should be no variation between authorities and there should be consistency from year to year, except in response to emergencies such as the 100% Retail Relief for 2020/21. 

5. We are not aware of any intentional abuse of reliefs within the museum sector. However there is a place for the use of reliefs to enable charitable objectives to be met. For example the advent of Empty Property Rates has enabled a number of charities to take temporary occupation of vacant buildings at little or no cost, or even with a donation from the landlord. For instance small arts charities are able to stage exhibitions and workshops in vacant offices, shops, etc. The incentive for the landlord is that if the property is occupied they have no liability for the rates. The Charity can then occupy for charitable purposes at little or no cost and achieve objectives which would not be viable if a full commercial rent had to be paid. The current relief system does however create a potential trap for the charity. If it is deemed by the billing authority (as happened in the Kenya Aid case) that the charity are not wholly or mainly occupying for charitable purposes then the charity will suffer the consequences of full liability, whereas the owner of the building will still have no liability during the period of the lease. 

A worked example of how this can also have a negative impact on a charity, which is based on an actual case, involved an arts charity which had taken a lease on a 2 storey office building with the intention of occupying the whole for a specific project. Funding for the project fell through and the property stood empty while the charity put together an alternative project for which funding would be available. Whilst empty the charity was not liable for empty rates but was initially charged 100% empty rates because the building had been vacant for more than 3 months before the commencement of the lease. Prior to the commencement of the new project the charity allowed around 25% of the building to be used as rehearsal space for local bands. As the property was not wholly or mainly occupied the charity was then liable for 100% occupied rates on the whole (despite the fact that 75% of the building remained vacant with the intention to fully occupy for charitable purposes). The new project got under way in phases and only when the council where persuaded that the use had exceeded 50% was charitable relief applied. The method for measuring use was arbitrary, and the longer term intentions of the charity were ignored except when the property was fully occupied.  Another example of the arbitrary nature of the granting of relief involved a temporary art gallery in a vacant shop. The charity was refused charitable relief because the floor space was predominantly vacant with only a few pictures on the wall. The council was eventually persuaded that the nature of an art gallery is that the space is predominantly empty with pictures on the wall and therefore the space was wholly occupied for the charitable purpose of providing a gallery. In both cases the charities where required to engage the professional services of Lambert Smith Hampton to obtain any reliefs. Therefore the question of tackling abuse is in our experience the wrong question. The museum and charity sector are bound by their charitable status to act in the most appropriate manner, which includes taking advantage of such opportunities as the reliefs and other tax regimes present in order to promote their charitable objectives. Any abuse of that charitable status is a matter for the Charity Commission and not the tax regime. But any change of the reliefs regulations intended to penalise organisations taking benefit of the reliefs will be detrimental and in the long term unlikely to provide any additional income to the councils and Treasury. It should be noted that landlords and occupiers in liquidation or administration pay no rates.  We are aware that there have been schemes using special purpose vehicles abusing the Insolvency Act provisions to avoid empty rates, However that is not relevant to the charity sector or museums in particular.
Section 3.2 – The Business Rates Multiplier
6. The increase in the multiplier from the initial rate of £0.348/£ at the start of the 1990 List to the small business rate multiplier of £0.466/£ at the beginning of the 2017 Rating List shows that the resetting of the multiplier at beginning of each list has not reset the starting point at the beginning of each revaluation despite the increase in Rateable Values which has generally outstripped the rate of inflation since the start of the National Non Domestic Rating system in1990. It is also notable that despite the real terms reduction in public funding since 2013 the rates burden has not been reduced for the majority of ratepayers. Dealing specifically with the rates for museums, the following table shows the total value for all properties with a description of museum in the rating lists, the lower rate multiplier at the start of each rating list and the impact on underlying liability:
	Rating List
	Total Rateable Value
	Rate/£ (lower rate)
	Liability
	% Increase

	1990
	£24,326,492
	£0.348
	£8,465,619
	

	1995
	£27,311,230
	£0.432
	£11,798,451
	39.4%

	2000
	£72,526,191
	£0.416
	£30,170,895
	155.7%

	2005
	£100,995,171
	£0.415
	£41,912,996
	38.9%

	2010
	£134,620,539
	£0.407
	£54,790,559
	30.7%

	2017
	£195,924,000
	£0.466
	£91,300,584
	66.6%



	Whilst the above table is a simplistic analysis of the changes it is nevertheless a clear indication of how the burden of business rates has increased for the museum sector with a total increase in underlying liability of more than a 9 fold increase. In part this can be put down to excessive levels of Rateable Value. In reality the problem for the sector is greater than this due to the continual erosion of discretionary reliefs being given to museums and other charities since 2013. 
Despite the resetting of the rates multiplier at the beginning of each revaluation cycle the increase in liability outstripped inflation. The problem therefore is the failure of the multiplier to be reset to a level commensurate with the change in value. 
The annual increase in line with CPI would not be of as great a concern if the multiplier was rebased at the start of each cycle in line with the change in real terms of the rateable values. The longer the revaluation cycle the more unrealistic the annual adjustment becomes. Whilst it is accepted that the tax is a source of funding for the local authorities to pay for essential services, the payment of rates has not been determined on the needs of the local authorities but instead on the dictate of the Treasury with the local authorities being indirect beneficiaries based on formulae which are not relevant to the ratepayers and have no regard to the ability of the taxpayers to fund these increases.
7. As noted above the general principle of an annual increase based on CPI, possibly collared and capped at 1% and 2%, should be sufficient to fund local services. However on revaluation the multiplier should be rebased to no more than 35% of the Rateable Value therefore keeping the tax in line with values, in the same way as other taxes are in line with income and do not have an annual uplift in the tax rate to match inflation. In that way the tax should remain affordable for the taxpayers and can be planned for on a long term basis when agreeing rents. 

8. Any supplements, such as BID levies, should be discrete and ring fenced to finance specific undertakings, with the affected ratepayers having the right to vote on whether or not they are willing to pay the supplement. 

9. If the business rates were paid directly to, and retained in their entirety by, the billing authority then there would be a case for local multipliers to be re-introduced in line with the position prior to 1990 when the central government abolished General Rates in favour of Community Charge (since replaced by Council Tax) and National Non Domestic Rates. If that link is not re-established then there is no case to be argued for variable rates across the country. If the system reverts to being a local tax, based on the experience of the 1990 Revaluation, this will lead to very significant shifts in liability between regions and individual authorities and therefore significant shifts in liability on a property by property basis. The dramatic shifts for the 1989/90 liabilities to 1990/91 liabilities gave rise to the need for transitional relief provisions, in some locations, such as York, the rates liability was still in transition at the end of the 1990 list and carried over into the liabilities for  the 1995 list. This breaks the link between the Rateable Value and the liability and creates confusion and inequity.

The creation of additional multipliers based on property type is likely to create confusion and lack of certainty as the description in the Rating List will take on a greater role. Museums are not all described as such in the Rating List, some are still described by reference to a use that the building had historically, or are described as visitor attractions, tourist attractions, historic properties, historic sites and numerous other descriptions. It is difficult to see how the local authority can effectively identify the properties to which the additional multiplier based on property type should be applied. 
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